What’s in Store for 2004—Canadian Computer Professionals Will Choose the TN
By Andrew Wilson*
I.
Introduction

One does not need to possess Miss Cleo’s prolific psychic skills in order to speculate that Canadian computer professionals will rely heavily upon the TN category in 2004.  The inevitable upswing in the economy, the reemergence of the 65,000 H-1B cap and recently proposed L-1 legislation all point to the TN as an appealing strategy.  While some TN classifications, such as the Scientific-Technician and Management Consultant, have received increased scrutiny over the past two years, the TN category is still an efficient option for Canadian computer professionals.  In fact, given the H-1B cap and the negative climate surrounding L-1’s right now, the TN may be the only option for many Canadian computer professionals in 2004.
This article discusses important strategic considerations when processing Canadian computer professionals under the TN category.  The goal of this article is to provide guidance to practitioners on how to utilize TN’s and avoid any unnecessary complications, delays and denials.

II.
Three Reasons Why TN’s Will be Important in 2004 
A.
The H-1B Cap of 65,000
Unfortunately, many companies were not in a position over the past two years to take advantage of the temporary 195,000 H-1B cap.  In fact, a recent GAO report noted that the use of the H-1B program has declined consistent with the general economic downturn, with the use of H-1B visas for the IT industry dropping by 25% from 2000 to 2002.
  During two horrific years for employment levels and the economy, USCIS statistics show that approximately 78,000 individuals in FY 2003 and approximately 79,000 individuals in FY 2002 were counted against the cap.
However, that will change if corporate spending and the IT sector continue to show signs of improvement in 2004.  If the economy continues to improve, statistics confirm that a 65,000 cap will be reached well before the next fiscal year starts in October 2004.  For example, if initial employment H-1B filings approach that of FY 2000 (164,814), well over 100,000 individuals would count against the cap.  That would result in more than 50,000 individuals waiting until October 1, 2004 unless another non-immigrant option was available. 
In addition to an improved economy, the H-1B cap will also receive extra pressure from new Free Trade Agreements (FTAs) with Chile and Singapore signed into law in September 2003.  Each FTA specifies the use of H-1B designations for professionals of the respective countries coming to work in the United States, including attestation requirements similar to the Labor Condition Application required for H-1B visa applications.  The FTA with Chile allows for a limit of 1,400 H-1B visas for Chilean professionals, while the FTA with Singapore allows for a limit of 5,400 H-1B visas for Singaporean professionals. This is a total of 6,800 visa numbers that will be reserved for professionals from the two countries and that will count toward the H-1B cap.
B.
Proposed Changes to L-1’s
Several pieces of legislation have been proposed in the U.S. House and Senate that could result in significant changes to the L-1 intra-company transferee category.  Some of the more noteworthy proposed changes include: 

· Requiring, for L-1B petitions, that the employer demonstrate that it has made good faith attempts to recruit U.S. workers for the position. 

· Requiring that the proposed L-1 employee possess at least a Bachelor’s degree or the equivalent. 

· Increasing the requirement of prior foreign experience with the petitioning organization from one (1) to two (2) years. 

· Limiting the duration of the L-1A visa to five years (currently seven years) and the L-1B visa to three years (currently five years). 

· Imposing an annual cap of 35,000 on L-1 visas.
 
At this time, it is impossible to predict if or when any changes to the L-1 program will actually occur.  However, there is the chance that some of the proposed restrictions will make it through Congress and be enforced in the coming months.  In fact, there is such a negative feeling towards L-1’s right now that some immigration officers have started informally requiring some of the proposed changes.
C.
Bizarre Service Center Decisions
Many employers consider the costs and processing delays with H-1B petitions to be disadvantages to hiring H-1B workers.  I am sure their distaste for the program increases when they see some of the bizarre and legally unsubstantiated decisions coming from Service Centers within the past year.  While most petitions are handled properly by knowledgeable immigration officers, the past year, and six months in particular, have seen a rise in poor decisions from various Service Centers.  One recent example is an RFE that requested the individual prove how a degree in Computer Science is relevant for the position of Software Engineer.
These inconsistent and perplexing decisions are not exclusive to only H-1B petitions.  TN filings through the Nebraska Service Center can result in frustrating RFE’s and extremely conservative views on the eligibility of Scientific Technicians, Computer Systems Analysts and/or Management Consultants.  However, the distinct advantage of the TN over the H-1B is that an individual can avoid a Service Center and apply directly at a port of entry (POE).  This is also advantageous for an attorney representing a TN client because you can present your case and arguments directly to an immigration officer rather than through the mail.    
III.
TN Classifications for Computer Professionals
While Computer Systems Analyst is the only exclusive computer TN profession, NAFTA includes a wide range of TN professional computer-related occupations.  One of the biggest mistakes a practitioner can make is to see that a job offer is in a computer-related position and automatically label the classification as a Computer Systems Analyst.  It is important to be able to distinguish between the multitudes of various computer positions and identify the appropriate TN classification.  
A.
Computer Systems Analyst

1.
Position Duties

The most obvious option for a computer professional under the list of TN professional occupations in NAFTA is Computer Systems Analyst.  The Occupational Outlook Handbook (OOH) describes a systems analyst as someone who studies business, scientific, or engineering data processing problems and designs new solutions to resolve those problems.  Simply put, a systems analyst is someone who solves a problem by designing solutions for the computer to execute.
   

The duties of a Computer System Analyst must be carefully presented to avoid unnecessary problems at the Port of Entry (POE).  The INS Inspectors Field Manual explicitly reads that the Computer Systems Analyst category “does not include programmers.”
  The INS Handbook notes that while systems analysts do engage in some programming, the TN category has not been expanded to include programmers.  Even though the educational and training requirements of programmers have risen due to the ever-increasing sophistication of programming responsibilities, they still ring the death bell of denial for TN applications.    
These considerations are particularly important for someone working as a programmer-analyst, where the person is responsible for both systems analysis and programming.  In cases such as this, it is critical to determine whether the focus of the position is systems analysis or programming.


2.
Requirements

The Computer System Analyst occupation requires a baccalaureate or post-secondary diploma/certificate and three years experience.  While a degree or diploma in computer science is a strong qualification, there are other programs of study that would satisfy the minimum education requirements.  The OOH lists computer science, information science, computer information systems, and data processing as backgrounds that employers seek.  In addition, many programs consist of a strong focus in computer coursework, including mathematics, engineering, the sciences, and even many liberal arts fields.  Some liberal arts programs may still qualify someone for a Computer Systems Analyst TN because of the numerous courses in computer science and information technology that were included in the program.
       

B.
Software and Hardware Engineers 
        

Hardware engineers are generally not too problematic because they are closely related to the more traditional discipline of electrical engineering.  Software engineers, to the contrary, have been one of the most highly scrutinized and least understood occupations since NAFTA’s inception.  

Appendix 1603.D.1 includes the occupation of “Engineer” within its list of professions.  However, Appendix 1603.D.1 provides no further guidance as to what disciplines of engineering fall under this occupation, and that has led to mercurial adjudications and denials at various POE’s.  

In 1995, Jacquelyn Bednarz, then the Chief, Nonimmigrant Branch Adjudications, provided an opinion letter in order to alleviate confusion surrounding this issue.  In her letter responding to whether software engineer is included under the parameters of NAFTA, Ms. Bednarz stated, “Accordingly, it appears that an individual engaged in business activities as a “software engineer” at the professional level which requires a baccalaureate or licenciatura degree or state/provincial license would qualify under the profession of “engineer” as listed in Appendix 1603.D1 to Annex 1603 of the NAFTA.”

In a memorandum dated July 24, 2000 from Mr. Michael D. Cronin, Acting Executive Associate Commissioner, Office of Programs, the issue of software engineers was once again addressed.  The memorandum, titled “Guidance for Processing Applicants under the North American Free Trade Agreement (NAFTA)”, provides further direction on whether the occupation of software engineer is included under NAFTA.  Mr. Cronin states, “Since the appendix doesn’t specify certain specialties, the three NAFTA partners interpret this to mean that all engineering specialties are included.  Accordingly, an individual engaged in business activities as a  “software engineer” at a professional level that requires a baccalaureate or licenciatura degree or state/provincial license may qualify under the profession of  “engineer” under the NAFTA.”
  

This memorandum, offered as guidance to all POE’s, should irrefutably resolve any issues surrounding the legitimacy and applicability of software engineering TN applications.  Therefore, rather than acquiesce to inspectors who claim that the position is more suited for an H-1B, practitioners should advocate their client’s right to be categorized as a TN. 



1.
Position Duties

Like any TN occupation, the OOH, DOT and Internet are invaluable resources when breaking down the duties of a software engineer.  The OOH describes a software engineer as someone involved in the design and development of software systems for control and automation of manufacturing, business, and management processes.  Software engineering duties continue to evolve though, and the Internet documents this evolution faster than both the OOH and DOT.



2.
Requirements

The software engineer position requires a baccalaureate or licenciatura degree. Many universities do not have programs that offer a “software engineering” degree, so you should once again look at the individual’s program and transcripts to see if there is a logical nexus.  The memorandum mentioned above from Michael Cronin reads that a “degree should be in the field or in a closely related field.  Officers should use good judgement in determining whether a degree in an allied field may be appropriate.”
 

The OOH reads that software engineers are likely to have a degree in computer science.  However, other programs such as mathematics may also qualify someone as a software engineer.  In fact, the OOH notes that the majority of those with a bachelor’s or master’s degree in mathematics who work in private industry do so not as mathematicians, but in related fields such as computer science. Therefore, there is room for creativity when presenting a case where the individual’s degree is not exactly in computer science.  

C.
Scientific Technician/Technologist
Appendix 1603.D.1 specifies that in order to qualify as a Scientific Technician/Technologist, the applicant must possess (a) theoretical knowledge of any of the following disciplines: agricultural sciences, astronomy, biology, chemistry, engineering, forestry, geology, geophysics, meteorology, or physics; and (b) the ability to solve practical problems in any of those disciplines, or the ability to apply principles of any those disciplines to basic or applied research.  Logic dictates that if software engineering is recognized as an engineering discipline for TN purposes, then a Sci-Tech in support of a software engineer or hardware engineer must also qualify as a TN occupation.

Sci-Tech’s are particularly useful with computer professionals because many individuals receive post-secondary diplomas/certificates rather than full-fledged bachelor degrees, but are working in support of degreed computer engineers.  Also, many of these individuals do not perform systems analysis work, so they could not qualify under that occupation. 



1.
Position Duties

Similar to a Sci-Tech in any other discipline, the Sci-Tech for a computer professional is reserved for individuals who have a strong background in computer engineering theory, and who are able to apply principles of computer engineering to help develop, troubleshoot and resolve computer engineering problems.  When analyzing a case, it is important to pinpoint the specific areas in which the Sci-Tech will support a computer engineer, such as development, troubleshooting, interfacing issues, or resolving technical bugs.  However, neither the type of employer nor area of technology should affect the merits of the application.
One of the more common issues encountered when presenting a Sci-Tech computer professional is the perception by inspectors that the occupation was chosen because the individual did not meet the requirements of a Computer Systems Analyst.  This is especially true when the TN was originally misdiagnosed and presented as a Computer Systems Analyst, and the inspector feels the applicant is trying to circumvent NAFTA’s provisions.  The TN paperwork should be clear that the individual is actually doing Sci-Tech work rather than systems analysis, and the applicant should be prepared to explain and substantiate that fact.



2.
Requirements

The main requirements for a Sci-Tech computer professional are the same for any Sci-Tech application—possession of theoretical knowledge and working directly in support of a degreed individual.  
Legacy INS recently attempted to provide guidance to immigration officers on how to evaluate the qualifications and eligibility of an individual applying for a Sci-Tech TN.
  Entitled “Field Guidance on the Admission of Scientific Technicians/Technologists under the North American Free Trade Agreement”, the memorandum authored by Johnny N. Williams, then Executive Associate Commissioner, Office of Field Operations, was issued as a revision of Chapter 15.5 of the Inspector’s Field Manual (IFM).  Among other conservative interpretations of the Sci-Tech category, the most controversial principle that was expounded reads:


“The ST/T’s theoretical knowledge should have been 




acquired through the successful completion of at least two 




years of training in a relevant educational program…” 

This particular language caused a stir among practitioners because there has never been any specific educational requirement associated with the Sci-Tech category.  However, the above section of the Sci-Tech memorandum reads “should have been acquired” rather than “must have been acquired” with respect to proving theoretical knowledge through two years of schooling.  Therefore, individuals who do not have any post-secondary education may still qualify for a Sci-Tech if you can document theoretical knowledge through work experience or other educational/certification programs.
 
Transcripts and reference letters from previous employers are good sources of documentation to prove theoretical knowledge.  The Inspectors Field Manual also provides excellent guidance with this requirement, noting that “supporting documents could be an attestation from the prospective U.S. employer or the Canadian employer…”
       
D.
Management Consultant
The dependence of our society on technology has created the demand for consultants whose niche is computer information systems and technology.  Many knowledgeable and experienced computer professionals have chosen the path of consulting rather than performing hands on technical duties.  In fact, as a result of business’ reliance on computer systems for survival, many management consultant firms have established computer technology divisions.  Consequently, although Management Consultant can be a scrutinized classification, it may be the perfect fit for some computer professionals.



1.
Position Duties

The INS Inspector’s Field Manual describes a Management Consultant as someone who “provides services which are directed toward improving the managerial, operating, and economic performance of public and private entities by analyzing and resolving strategic and operating problems and thereby improving the entity’s goals, objectives, policies, strategies, administration, organization, and operation.  Management Consultants are usually independent contractors or employees of consulting firms under contracts to U.S. entities.”
  In today’s e-commerce world, there is little doubt that IT is critical to the operating and economic performance of many companies.
Management Consultants should not be involved in the day to day operations of a company, but rather should consider themselves as separate from its operations and looking objectively at its activities to identify areas for improvement.  Management Consultants in technology generally recommend strategies to businesses to implement computer systems and information technology that improve their efficiency and productivity.
One recent development in the Management Consultant classification is an unofficial three year cap on Management Consultant’s engaged with the same company.  This does not come into play for individual’s working for a management consultant firm, but rather those who are engaged by a company as a consultant for more than 2-3 years.  If someone ahs been consulting a company for 2-3 years, you can expect an RFE from the Nebraska Service Center  or problems with an immigration officer at a POE on that issue. This issue is more easily resolved at a POE where the individual can explain changes in technology and other reasons why consulting in the third year will be much different than in the first.


2.
Requirements

The Management Consultant classification requires an individual to possess a baccalaureate or licenciatura degree, or equivalent professional experience as established by statement or professional credential attesting to five years experience as a management consultant, or five years experience in a field of specialty related to the consulting agreement.  

Consultants probably have the most diverse backgrounds and credentials of any TN’s I have encountered.  The fact that it is only one of two TN categories that do not absolutely require any post-secondary education is a big reason why inspectors review them with a critical eye.  Although the applicant does not need any post-secondary education, you must present evidence to show that he/she possesses at least five years experience as a consultant or in a related field to the consulting agreement.  While the requirements of a Management Consultant offer an alternative to education credentials, the burden is still on the applicant to prove they qualify.  Reference letters from the applicant’s previous employers detailing dates of employment and duties performed are an effective way to meet this burden.  I also find it useful to have the previous employer offer an opinion on how the applicant’s previous experience provides a basis for consulting.
E.
Mathematician
Like many things in this world, we would not have computers without the basic foundation and scientific principles of mathematics.  The two are intimately related and form the basis for interdisciplinary research through mathematical  models, statistics and operations analysis in all types of fields.  Not only does mathematics play a critical role in computers, but computers now play a critical role in modern mathematics.  Many mathematicians use computers to conceptualize their work, and this symbiotic relationship composed of interactive applications should not be ignored when determining an appropriate TN category for a computer professional.



1.
Position Duties

It is not an editorial coincidence that the section on mathematicians is located directly after computer professionals in the OOH.  It notes that mathematicians use computers extensively to analyze relationships among variables, solve complex problems, develop models, and process large amounts of data, and stresses that because mathematics is the foundation upon which so many other academic disciplines are built, the number of workers using mathematical techniques is many times greater than the number actually designated as mathematicians.  The duties of a mathematician are too varied to ever discuss, but it is important to remember this option when analyzing a case for a computer professional.
  



2.
Requirements
The Mathematician classification requires either a baccalaureate or licenciatura degree.
III.
Conclusion 

Three years ago the H-1B category received heavy criticism based on a perception that it contributed to increased unemployment for U.S. workers.  This year the L-1 category is serving as the punching bag for anti-immigration lobbyists.  The opposition by some advocacy groups and politicians to these non-immigrant categories is not likely to wane in the near future.  Regardless of opinions on who is right/wrong or what changes need to be implemented, one thing is for certain—obtaining approvals for these categories will only be more difficult in 2004.  Therefore, in many cases, presenting a TN at a POE should be the preferred strategy for many Canadian computer professionals because if prepared properly there is no unnecessary delay, no strange RFE, no cap and no controversy.
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� GAO Report, dated September 2003, to the Ranking Minority Member, Subcommittee on Environment, Technology, and Standards Committee on Science, House of Representatives, entitled “H-1B Foreign Workers-Better Tracking Needed to help Determine H-1B program’s Effects on U.S. Workforce”.


� According to the "2002 Yearbook of Immigration Statistics" published by the CIS, 313,699 L-1 visas were issued in FY2002, down about 5% from FY2001's total of 328,480.  If any L-1 cap is implemented, it would place more pressure on the H-1B cap and make the TN even more important.   





� For practitioners who are “computer illiterate” or uncomfortable with computer terminology, the OOH and DOT are excellent starting points for understanding general systems analyst activities.  I also find job listings placed on the Internet a helpful resource for finding descriptive profiles of a systems analyst.  If the U.S. company does not already have a position description available, many companies post openings on the web that can offer guidance when finalizing a position’s responsibilities.





� See INS Inspector’s Field Manual (IFM) section on NAFTA TN Admissions.





� One interesting issue with respect to the educational requirements of the Computer Systems Analyst classification is whether a post-secondary diploma means two years of physical presence in the school or only two years worth of credits.  The issue arises when someone obtains a two year diploma in only 1 ½ years.  While I believe that the number of credits should be conclusive, some immigration officers have taken the position that the individual need to be enrolled in the program for two school years. 





� Letter dated May 15, 1995 from Jacquelyn A. Bednarz, Chief, Nonimmigrant Branch, Adjudications to Edward R. Litwin.





� Memorandum dated July 24, 2000 from Michael D. Cronin, Acting Executive Associate Commissioner, Office of Programs to all Regional Directors.   


� When preparing a software engineering TN letter, a good description of the company and its software products can often help set the stage for the software engineering duties the individual will perform.  While probably the least important aspect of any TN letter, a company description can set the foundation for the theory of a case.





� Memorandum dated July 24, 2000 from Michael D. Cronin, Acting Executive Associate Commissioner, Office of Programs to all Regional Directors.  


� Memorandum dated November 7, 2002, from Johnny Williams, Executive Associate Commissioner, Office of Field Operations to Regional Directors.





� While a Sci-Tech must have some theoretical knowledge of the discipline, they should not be held to the same standards as a degreed engineer.  Evidence of some post-secondary schooling in computers and/or industry experience should suffice to constitute theoretical knowledge. 





� See INS Inspector’s Field Manual (IFM) section on NAFTA TN Admissions.





� Id.


� I recall a case where Mathematician was the proper occupation for a computer professional.  The individual was rightfully denied by the immigration inspector as a Computer Systems Analyst because the duties of the position did not match that classification.  A further analysis of the position revealed that the individual was actually an Operations Research Analyst who was going to formulate mathematical and simulation models to define management and operational problems and develop a model on how to implement a software package to improve these areas.  The individual himself was not going to install the software, but the company that developed the software would handle that responsibility.  The position was a good fit for the occupation of Mathematician, and the person qualified because he had a Bachelor’s degree in Quantitative Methods.
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