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I.
Introduction

Once expansion into the U.S. by a Canadian company hits full speed, immigration issues usually become intertwined with business decisions.  While anxiety over landing U.S customers once dominated the conference room, concerns over how to meet the increasing demands of landed U.S. customers soon takes center stage.  What happens when you need to hire new employees for U.S. operations?  What happens when the new hires are Canadian, but they have not been working with Canadian operations for at least one year within the last three years?  What happens when you need these new hires in the U.S., but they do not qualify for an L-1 intra-company transfer or as a B-1 business visitor? 
When faced with the prospect of hiring Canadian citizens who do not qualify for either an L-1 or B-1 status to work in the U.S., the next two logical options to investigate are the TN and the H-1B.  These non-immigrant categories can come into play for recent graduates or new hires where the individual does not possess the necessary one year foreign employment experience in order to qualify for an L-1.  Determining whether to move forward with a TN or an H-1B depends on many factors including the individual’s citizenship, education, experience, as well as the job offered, time constraints and H-1B cap issues. 
II.
Hypothetical # 1—“The New Hires”

Walker-Ross, Ltd. (“Walker-Ross”) is a Canadian company headquartered in Toronto, Ontario that designs, engineers and manufactures specialized machinery and equipment.  Walker-Ross has set up a U.S. subsidiary (Walker-Ross USA, Inc.) and established small sales offices in Buffalo, New York and Charlotte, North Carolina.  Walker-Ross USA, Inc. is more than one year old and is starting to become extremely busy with its U.S. customers and operations. 
Walker-Ross, Ltd has secured contracts with more U.S. companies than originally anticipated.  Due to this increased business in the U.S., Walker-Ross Ltd. has identified an immediate need to transfer one of its current employees and hire a new employee for U.S. assignment.   Walker-Ross, Ltd. needs to transfer Leonard Elmore, Lead Engineer to their U.S. office in Charlotte to meet the growing demand of new U.S. customers.  Walker-Ross has also hired a new employee, Evan Thompson, as an Engineering Technician to provide full-time technical support to the growing number of U.S. projects.
III.
Overview of U.S. Immigration 

In its most basic form, U.S. Immigration law is broken up into two main groupings—Non-immigrants and Immigrants.  

A.
Non-immigrants

A non-immigrant is an individual who has been authorized to stay in the United States for a temporary period of time.  The individual must have a permanent residence abroad (for most classes of admission) and qualify for the non-immigrant classification sought. But for two exceptions, non-immigrants must prove that they have the intent to return to their home country after their authorized stay has ended.  

Non-immigrants are identified by their “alphabet soup” category names (i.e. B, E, L, H-1B etc.), and they are restricted as to what they can and must do in the United States.  Non-immigrant options for Canadians, particularly under NAFTA, are quick and generally devoid of bureaucratic impediments.  By no means are they rubber stamped by immigration officers, but a non-immigrant category is generally the preferred short-term option for an individual coming to visit or work in the United States because of the speed in which it can be obtained.

B.
Immigrants

An immigrant is an individual who has been authorized to live permanently in the United States.  Immigrants are also known as lawful permanent residents (LPR) or green card holders, and they are legally accorded the privilege of residing permanently in the United States.  Green card holders have no restrictions on where they work or live in the United States.  Depending on eligibility, a green card can take between 1-3 years to process.  

When looking at the overall immigration picture of a Canadian company needing to transfer some its employees to a U.S. office, a non-immigrant option is inevitably the appropriate short-term strategy.  In this case, where Leonard has not worked for at lets one year in Canada for Walker-Ross, Ltd and where Evan is a new hire, the two non-immigrant options to investigate are the TN and the H-1B.

IV.
U.S. Immigration has Already Cut Our Options in Half    
A.
The H-1B Cap of 65,000

On February 17, 2004, the U.S. Department of Homeland Security, Citizenship and Immigration Services (“USCIS”) announced that it has received enough H-1B petitions to meet the congressionally mandated cap of 65,000, which was recently lowered from the previous annual limit of 195,000.   

USCIS stated that it would process all petitions subject to the cap, i.e., those filed in connection with first-time H-1B employment, received by the end of business on February 17th.  Petitions received after that date will be returned along with the filing fee.

The agency noted that petitioners must now wait to file for first-time H-1B employees until the new authorizations become available in Fiscal Year 2005, which begins on October 1, 2004.  Petitioners may file H-1B petitions with a start date of October 1, 2004 as early as April 1, 2004. 

Therefore, because the H-1B is not currently available, the TN is the only option to analyze for both Leonard and Evan at this time.

V.
TN—Trade NAFTA
A.
The TN at a Glance
•
Allows entry the United States temporarily to engage in employment in a professional occupation listed in NAFTA schedule.

•                 Apply at any Port of Entry (i.e. land border or airport).

•
      The TN can be obtained faster than an H-1B.  
•
     TN’s are  restricted to occupations listed in NAFTA.  

•
Spouses and children under 21 may receive TD (Trade Derivative) status for the same duration as the TN.
•
There is no numerical cap for TN’s and no limitation on number for annual renewals.  
1.
Definition of a TN Professional
"TN" (Trade NAFTA) is the nonimmigrant category for those professional level workers whose specific occupations appear on the schedule created by NAFTA
.  Appendix 1603.D.1 of NAFTA outlines the professional occupations that qualify for TN status.  The list includes occupations from A-Z including Accountant and Zoologist, and some obscure occupations in between such as Agronomist and Poultry Scientist.

Business activities at a professional level are those that require at least a baccalaureate degree, or "appropriate credentials demonstrating status as a professional." 
  TN applications for professionals for whom alternate credentials are authorized by the TN schedule typically are subject to greater scrutiny at the POE, where the initial TN application must be presented.

2.
Requirements
a.    Canadian Citizenship 
The applicant must present evidence of his or her Canadian citizenship.  Such evidence includes a passport, birth certificate and/or Canadian Citizenship Card.  Since Canadian citizens are visa exempt (with the exception of the E category) and are likewise passport exempt, it is not essential that the individual possess a passport.  If the individual only possesses a birth certificate, he or she will also need a photo I.D. such as a license.  If the individual possesses an expired passport, that represents sufficient evidence to establish Canadian citizenship, but an admission stamp will not be placed in an expired passport.
b.    Eligible Occupation/Credentials

The majority of occupations require a Baccalaureate degree or State/Provincial license, while others require a Baccalaureate degree or a post-secondary diploma or post-secondary certificate and three (3) years experience.

The category "Professionals Under the North American Free Trade Agreement" is available only to citizens of Mexico and Canada. Under the North American Free Trade Agreement (NAFTA) a citizen of a NAFTA country may work in a professional occupation in another NAFTA country provided that 1) the profession is on the NAFTA list, 2) the individual possesses the specific criteria for that profession, 3) the prospective position requires someone in that professional capacity and 4) the individual is going to work for a U.S. employer.

	NAFTA Professional Job Series List


	
	

	PROFESSION 
	MINIMUM EDUCATION REQUIREMENTS AND ALTERNATIVE CREDENTIALS 

	Accountant 
	Baccalaureate or Licenciatura Degree; or C.P.A, C.A., C.G.A., or C.M.A. 

	Architect 
	Baccalaureate or Licenciatura Degree; or state/provincial license 

	Computer Systems Analyst 
	Baccalaureate or Licenciatura Degree; or Post-Secondary Diploma or Post Secondary Certificate and three years experience 

	Disaster Relief Insurance Claims Adjuster (Claims Adjuster employed by an insurance company located in the territory of a Party, or an independent claims adjuster) 
	Baccalaureate or Licenciatura Degree and successful completion of training in the appropriate areas of insurance adjustment pertaining to disaster relief claims; or three years experience in claims adjustment and successful completion of training in the appropriate areas of insurance adjustment pertaining to disaster relief claims 

	Economist 
	Baccalaureate or Licenciatura Degree 

	Engineer 
	Baccalaureate or Licenciatura Degree; or state/provincial license 

	Forester 
	Baccalaureate or Licenciatura Degree; or state/provincial license 

	Graphic Designer 
	Baccalaureate or Licenciatura Degree; or post-secondary diploma and three years experience 

	Hotel Manager 
	Baccalaureate or Licenciatura Degree in hotel/restaurant management; or post-secondary diploma or post-secondary certificate in hotel/restaurant management and three years experience in hotel/restaurant management 

	Industrial Designer 
	Baccalaureate or Licenciatura Degree; or post-secondary diploma or post-secondary certificate, and three years experience 

	Interior Designer 
	Baccalaureate or Licenciatura Degree; or post-secondary diploma or post-secondary certificate, and three years experience 

	Land Surveyor 
	Baccalaureate or Licenciatura Degree or state/provincial/federal license 

	Landscape Architect 
	Baccalaureate or Licenciatura Degree 

	Lawyer (including Notary in the province of Quebec) 
	L.L.B., J.D., L.L.L., B.C.L., or Licenciatura degree (five years); or membership in a state/provincial bar 

	Librarian 
	M.L.S. or B.L.S. (for which another Baccalaureate or Licenciatura degree was prerequisite) 

	Management Consultant 
	Baccalaureate or Licenciatura Degree; or equivalent professional experience as established by statement or professional credential attesting to five years experience as a management consultant , or five years experience in a field of specialty related to the consulting agreement 

	Mathematician (including statistician) 
	Baccalaureate or Licenciatura Degree 

	Range Manager/Range Conservationist 
	Baccalaureate or Licenciatura Degree 

	Research Assistant (working in a post-secondary educational institution) 
	Baccalaureate or Licenciatura Degree 

	Scientific Technician/ Technologist 
	Possession of (a) theoretical knowledge of any of the following disciplines: agricultural sciences, astronomy, biology, chemistry, engineering, forestry, geology, geophysics, meteorology, or physics; and (b) the ability to solve practical problems in any of those disciplines, or the ability to apply principles of any of those disciplines to basic or applied research 

	Social Worker 
	Baccalaureate or Licenciatura Degree 

	Sylviculturist (including forestry) 
	Baccalaureate or Licenciatura Degree 

	
	

	Technical Publications Writer 
	Baccalaureate or Licenciatura Degree, or post-secondary diploma or post-secondary certificate, and three years experience 

	Urban Planner (including Geographer) 
	Baccalaureate or Licenciatura Degree 

	Vocational Counselor 
	Baccalaureate or Licenciatura Degree 


	MEDICAL/ALLIED PROFESSIONALS


	Dentist 
	D.D.S., D.M.D., Doctor en Odontologia or Doctor en Cirugia Dental or state/provincial license 

	Dietitian 
	Baccalaureate or Licenciatura Degree; or state/provincial license 

	Medical Laboratory Technologist (Canada)/Medical Technologist (Mexico and the United States) 
	Baccalaureate or Licenciatura Degree; or post secondary diploma or post secondary certificate, and three years experience 

	Nutritionist 
	Baccalaureate or Licenciatura Degree 

	Occupational Therapist 
	Baccalaureate or Licenciatura Degree; or state provincial license 

	Pharmacist 
	Baccalaureate or Licenciatura Degree; or state provincial license 

	Physician (teaching or research only) 
	M.D., Doctor en Medicina; or state/provincial license 

	Physiotherapist/Physical Therapist 
	Baccalaureate or Licenciatura Degree; or state/provincial license 

	Psychologist 
	State/provincial license; or Licenciatura degree 

	Recreational Therapist 
	Baccalaureate or Licenciatura Degree 

	Registered Nurse 
	State/provincial license or Licenciatura degree 

	Veterinarian 
	D.V.M., D.M.V., or Doctor en Veterinaria; or state/provincial license


	SCIENTIST


	Agricultural (Agronomist) 
	Baccalaureate or Licenciatura Degree 

	Animal Breeder 
	Baccalaureate or Licenciatura Degree 

	Animal Scientist 
	Baccalaureate or Licenciatura Degree 

	Apiculturist 
	Baccalaureate or Licenciatura Degree 

	Astronomer 
	Baccalaureate or Licenciatura Degree 

	Biochemist 
	Baccalaureate or Licenciatura Degree 

	Chemist 
	Baccalaureate or Licenciatura Degree 

	Dairy Scientist 
	Baccalaureate or Licenciatura Degree 

	Entomologist 
	Baccalaureate or Licenciatura Degree 

	Epidemiologist 
	Baccalaureate or Licenciatura Degree 

	Geneticist 
	Baccalaureate or Licenciatura Degree 

	Geochemist 
	Baccalaureate or Licenciatura Degree 

	Geophysicist (including Oceanographer in Mexico and the United States) 
	Baccalaureate or Licenciatura Degree 

	Horticulturist 
	Baccalaureate or Licenciatura Degree 

	Meteorologist 
	Baccalaureate or Licenciatura Degree 

	Pharmacologist 
	Baccalaureate or Licenciatura Degree 

	Physicist (including Oceanographer in Canada) 
	Baccalaureate or Licenciatura Degree 

	Plant Breeder 
	Baccalaureate or Licenciatura Degree 

	Poultry Scientist 
	Baccalaureate or Licenciatura Degree 

	Soil Scientist 
	Baccalaureate or Licenciatura Degree 

	Zoologist 
	Baccalaureate or Licenciatura Degree 

	TEACHER 
	

	College 
	Baccalaureate or Licenciatura Degree 

	Seminary 
	Baccalaureate or Licenciatura Degree 

	University 
	Baccalaureate or Licenciatura Degree


3.
Processing Procedures 

a.
Initial Application—Port of Entry (POE)
Initial TN applications should be made at a POE.  Whether at a land border or an airport, the individual must present evidence of his or her Canadian citizenship and the documentation in support of the TN application.  If the individual is flying out of an airport to come to the United States, that person must apply the same day as their flight.  However, an individual who applies for a TN at a land POE may travel back and forth freely into Canada and the U.S. that same day after approval of the TN.  If successful, the individual will receive an approved TN evidenced by a stamp in his passport and an I-94 valid for one year noting the TN category and U.S. company.

 
b.
Renewals and Extensions

 

TN’s may be renewed at a POE, although each entry is considered a new entry regardless of how many TN’s the individual has been approved in previous years.  TN’s may also be extended internally by filing the proper paperwork with the Nebraska Service Center. 


i.      POE 
Each application presented at the POE is considered a new application.  Consequently, even though an individual has been approved for a TN in the past, there is no guarantee that the individual will simply receive a subsequent rubber stamp approval.   

ii.  Internal Extension at Nebraska Service Center  

TN’s may also be extended internally by mail to the Nebraska Service Center.  An internal TN has the advantage of not requiring an individual to travel back to a POE in order to apply for a new TN.  The main disadvantage of an internal TN is lengthy processing times. 

4.
Duration

TN’s are valid for one year and there is no limit to the number of renewals an individual may obtain for his or her TN.  There have been some questions raised regarding an artificial 3-year limit on independent Management Consultant TN’s that have been working for the same employer. 
Upon issuance, the TN employee will receive a multiple entry I-94, a stamp in the current passport if he or she possesses one, and a fee receipt.  

5.
Procedures
The POE application for a TN is very straight-forward and streamlined.  There is no petition unless you are filing an internal renewal with the Nebraska Service Center.  The individual needs proof of Canadian citizenship, a detailed letter describing the professional activity as it appears in 8 CFR Section 214.6, Documentation of the Credentials as Listed in Appendix 1603.D.1 (a resume is recommended) and an application fee.  A complete TN package usually includes a cover letter outlining the requested TN category and subsequent documents; a TN letter that describes the U.S. employer, the Canadian TN applicant, and the job duties of the proposed position; a copy of the individual’s education credentials; a copy of the individuals resume; and a copy of proof of  Canadian citizenship. 

The individual should always bring originals of degrees and other supporting documentation to the POE.  Many POE's will not adjudicate an application unless the client possesses the originals.  If the credentials or other documents are in a foreign language, you must provide English translations.  The individual should also have photocopies available to give to the inspector at the POE.

In applications where the TN category requires a degree or diploma, but the relationship between the degree/diploma, title and the category is not obvious, transcripts of course work can be the key to associate the applicant’s education with the qualifications required in the category.  Also, consider an expert opinion on the academic history to demonstrate the relationship between the credentials and the U.S. employment.  This is not an experience-in-place-of-education “equivalence” permitted in the H-1B category, which is not acceptable for a TN application.  Where a degree is required by the TN schedule, no amount of experience will be deemed “equivalent.”   

6.
TN Application Checklist



•  Evidence of Canadian citizenship
;

• 
TN letter describing U.S. employer, Canadian applicant and employment opportunity;

• 
Evidence of the TN applicant’s education and work credentials;

 •   TN applicant’s resume;

 •
Literature on proposed U.S. employer;

 •
Filing fee.

7.
Challenging TN Category—The Sci-Tech
The "Sci-Tech" is one of two TN classification for which non-degreed professionals may qualify if they have 1) theoretical knowledge in agricultural sciences, astronomy, biology, chemistry, engineering, forestry, geology, geophysics, meteorology or physics, and 2) the ability to solve practical problems in his/her discipline or to apply principles in his/her discipline to basic or applied research.  This category is heavily scrutinized because it does not require a formal degree.

A requirement for this category is that the individual work in "direct support" of a professional in his or her disciplines.
  The individual should include copies of the credentials of the professional whose work he/she will support.  The individual may also consider including an attestation from the degreed professional stating that the TN applicant is qualified for the position.  The Inspector's Field Manual, identifies the employer's attestation as primary evidence of the requisite technical knowledge and problem-solving ability.
 

The individual must be able to overcome any perception that the technician is merely a "mechanic" or a "repair man". In today's technical environment, technicians and technologists often use sophisticated equipment and state-of-the-art hardware and software systems that require advanced technical knowledge. Describe and emphasize the level of knowledge required for the proposed employment in the United States. Do not just recite the minimal language in the schedule or regulation.  Establish and document the technical theory of the case, after reviewing both the DOT and Occupational Outlook Handbook ("OOH"), which can provide insight to the various disciplines described in this category.


A.
Position Duties

Similar to a Sci-Tech in any discipline, the Sci-Tech in engineering is reserved for individuals who have a strong background in engineering theory, and who are able to apply principles of engineering to help develop, troubleshoot and resolve engineering problems.  When analyzing a case, it is important to pinpoint the specific areas in which the Sci-Tech will support an engineer, such as development, troubleshooting, or resolving technical glitches.  However, neither the type of employer nor area of technology should affect the merits of the application.



B.
Requirements

The main requirements for a Sci-Tech are possession of theoretical knowledge and working directly in support of a degreed individual.  

Legacy INS recently attempted to provide guidance to immigration officers on how to evaluate the qualifications and eligibility of an individual applying for a Sci-Tech TN.
  Entitled “Field Guidance on the Admission of Scientific Technicians/Technologists under the North American Free Trade Agreement”, the memorandum authored by Johnny N. Williams, then Executive Associate Commissioner, Office of Field Operations, was issued as a revision of Chapter 15.5 of the Inspector’s Field Manual (IFM).  Among other conservative interpretations of the Sci-Tech category, the most controversial principle that was expounded reads:



“The ST/T’s theoretical knowledge should have been 




acquired through the successful completion of at least two 




years of training in a relevant educational program…” 

This particular language caused a stir among practitioners because there has never been any specific educational requirement associated with the Sci-Tech category.  However, the above section of the Sci-Tech memorandum reads “should have been acquired” rather than “must have been acquired” with respect to proving theoretical knowledge through two years of schooling.  Therefore, individuals who do not have any post-secondary education may still qualify for a Sci-Tech if you can document theoretical knowledge through work experience or other educational/certification programs.
 

Transcripts and reference letters from previous employers are good sources of documentation to prove theoretical knowledge.  The Inspectors Field Manual also provides excellent guidance with this requirement, noting that “supporting documents could be an attestation from the prospective U.S. employer or the Canadian employer…”
       

VI.
Implementing the Proper U.S. Immigration Strategy
A.
Leonard Elmore—Lead Engineer 
Referring back to our hypothetical, Walker-Ross Ltd. needs to assign Leonard Elmore to Walker-Ross USA, Inc. to their U.S. office in Charlotte to serve as a Lead Engineer to meet the needs of their growing number of U.S. customers.  Leonard will serve as the supervising engineer for technical support/maintenance responsibilities in the U.S.
1.  Citizenship

The first issue to confirm is whether Leonard is a Canadian citizen.  Fortunately, Leonard is Canadian.  This means that he is visa exempt and does not need to obtain a visa at a U.S. Consulate.  This also means that he can take advantage of NAFTA and apply for a TN at a Port of Entry and have it adjudicated right on the spot.  Not requiring a visa and being able to apply at a Port of Entry are huge advantages that Canadians enjoy when applying for TN’s.  If Leonard were not a Canadian, he would most likely need to wait until he either qualified for an L-1, or until October 1, 2004 rolled around for the new H-1B’ numbers.  
2.  Qualifying the Position in the U.S.
The next issue is to determine whether Leonard’s position as Lead Engineer in the U.S. will qualify for a TN under NAFTA.  Since engineer is one of the listed TN occupations under NAFTA,  there should be no issue over the proposed position.
3.  Qualifying the Individual
In order to qualify for a TN as an engineer, the individual must possess a Baccalaureate/ Licenciatura Degree or a state/provincial license.  Unlike the H-1B, an individual cannot obtain an education equivalency based on experience/schooling to meet the degree requirement for a TN.  If the person possesses a degree that is not from the U.S., Canada or Mexico, he/she can use an equivalency on that degree alone to prove eligibility, but he/she cannot rely on any experience.
In this instance, Leonard possesses a bachelor’s degree in Mechanical Engineering from a university in France.  Therefore, he will need to obtain an education evaluation based on that degree alone to show he possesses the required credentials.
4.  Procedures

Since Leonard is a Canadian citizen, he can apply for his TN at any Port of Entry.  If Leonard plans to apply at an airport before he flies to the U.S., he should arrive at the airport at least three (3) hours before their flight so he has time to be processed by immigration.  Leonard should carry with him his passport and/or birth certificate and his TN application paperwork.  General paperwork in the TN packet should include:

•
Employer letter outlining U.S. employer, individual and job offer;
•
Copy of degree(s) and credentials;

•
Proof of Canadian citizenship;

•
Resume;

•
Previous experience/reference letters if applicable;
•
Annual Report/Promotional Literature of U.S. company;
•
Filing fees.

Leonard should be prepared to answer general questions about his employment with Walker-Ross Ltd., his proposed position in the U.S., his credentials and any details of previous trips to the U.S. visit.  If approved, Leonard will receive an I-94 valid for one year.
5.  Frequency 

During the validity of his initial one year TN status, Leonard should be able to travel in and out of the United States as often as is necessary.

B.
Evan Thompson—Engineering Technician

Referring back to our hypothetical again, Walker-Ross hired a new employee, Evan Thompson, as an Engineering Technician to provide full-time technical support to the growing number of U.S. projects.

1.  Citizenship
If I wanted to be lazy, I would make Evan only a permanent resident (landed status) in Canada rather than a Canadian citizen.  This would render him ineligible for TN status and in essence make any further analysis moot and shorten my article by a few pages.  Unfortunately for me, but very fortunately for Evan and Walker Ross, he is in fact a Canadian citizen and is therefore eligible to potentially qualify for a TN.
2.  Qualifying the Position
The next issue is to determine whether the position of Engineering Technician being offered to Evan would qualify under one of the TN categories.  The position is not engineer level, but it does require Evan to handle installation issues, troubleshoot any technical equipment problems that arise and work in support of Leonard and other Walker-Ross engineers to resolve any engineering difficulties.  After scouring the list of TN occupations, we are lucky to discover the TN occupation of Scientific Technologist/Technician (“Sci-Tech”).  Since Evan will be working with degreed engineers to troubleshoot and resolve technical mechanical engineering issue on their equipment, the Sci-Tech category is a good fit for him.  
3.  Qualifying the Individual
Evan possesses a post-secondary diploma as a Mechanical Technician from Faber College in Port Credit, Ontario.  Evan also possesses two years of experience as a Technician from a previous employer.  Evan’s two-year diploma and his related experience confirm that he possesses the theoretical knowledge of mechanical engineering and the ability to solve practical problems in this area.
If Evan did not possess a two-year diploma, qualifying him as a Sci-Tech would become more difficult because of immigration’s new policy that theoretical knowledge should have been acquired through the successful completion of at least two years of training in a relevant educational program.  However, it does read should rather than must, so individuals who do not have two years of related education can still qualify by providing other evidence of the acquisition of theoretical knowledge. 
4.  Procedures

As was the case with Leonard, Evan can apply for his TN at any Port of Entry.  
Evan should carry his passport and/or birth certificate and TN application paperwork.  General paperwork for the Sci-Tech TN is similar for the Engineer TN listed above, although Evan should also have:
· Reference letters confirming his previous experience as a Technician;

· Letter from Leonard or another Walker-Ross engineer confirming Evan’s knowledge and experience in this area;

· Copy of the degrees of the engineers under which Evan will be working. 
5.  Frequency and Duration

During the validity of his initial one year TN status, Evan should be able to travel in and out of the United States as often as is necessary.

VII.  Summary
The TN category is a great option for appropriate individuals.  There is no numerical cap as is the case with the H-1B.  In addition, there is no limitation on the number of annual renewals.  The individual is able to commence work the same day the TN is presented and approved.  In general, there is no other non-immigrant category that offers the speed and flexibility of a TN.  
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     � The TN category subsequently was recognized by statute, 8 USC § 1184(e), INS § 214(e), and regulation, 8 CFR § 214.6.  Former Operations Instruction (OI) 214.6 guided CFTA adjudications, but no NAFTA OI's have been adopted. However, some of the text of CFTA OI’s has been incorporated into the INS Inspector's Field Manual (IFM) at § 15.5 which governs NAFTA Admissions. The IFM is reprinted in 14 C. Gordon, S. Mailman & S. Yale-Loehr, Immigration Law and Procedure (rev. ed. 1992) (hereinafter Gordon, Mailman & Yale-Loehr).


    � 8 CFR § 214.6(b).


  � A post secondary diploma is defined as a credential issued, on completion of two or more years of post-secondary education, by an accredited academic institution in Canada or the United States.  INS has interpreted this to mean two years of actual calendar time spent in the classroom, and therefore eliminates expedited programs form consideration.


� Evidence may be valid or expired passport, or birth certificate and picture I.D. 





     �	8 CFR § 214.6(c), Appendix 1603.D.1 n.5.





     � 14 Gordon, Mailman & Yale-Loehr § 15.5(f)(2)(A) at 15-56.


� Memorandum dated November 7, 2002, from Johnny Williams, Executive Associate Commissioner, Office of Field Operations to Regional Directors.





� While a Sci-Tech must have some theoretical knowledge of the discipline, they should not be held to the same standards as a degreed engineer.  Evidence of some post-secondary schooling in computers and/or industry experience should suffice to constitute theoretical knowledge. 





� See INS Inspector’s Field Manual (IFM) section on NAFTA TN Admissions.








11

